98. ELECTRI C UTI LI TY FRANCHI SE

98.01. Definitions. Subdivision 1. As used in this ordinance, the ternms defined in this
section shall have the foll ow ng neani ng:

Subd. 2. "CGity" neans the City of Rochester, M nnesot a.

Subd. 3. "Electric distribution facilities" means any primary or secondary conductor,

pol es, towers, ducts, and associ ated pedestals, transformers, connectors, neters, and other
fixtures appurtenant thereto, designed to facilitate the distribution of electrical energy to a
retail custoner.

Subd. 4. "Electrical service" means electric service furnished to a customer at retai
for ultimte consunption, but does not include whol esale electric energy furnished by an
electric utility to another electric utility for resale.

Subd. 5. "People's" nmeans Peopl e's Cooperative Power Association, Inc., a
M nnesota el ectric cooperative association

Subd. 6. "Public Way" nmeans any street or public way open to travel by the public as
a matter of right, or a public utility easenent created by express grant or dedication.

98.02. Franchise Granted. The City hereby grants People's a non-exclusive
franchise to furnish electric service for the purpose of providing |light, heat, power, or for any
ot her purpose, within People's service area, as assigned and changed fromtime to time by
the M nnesota Public Utilities Comm ssion, as said service area exists within the corporate
boundaries of the City as they now exi st or may hereafter be changed. Provided, that the

rights granted shall not be construed to pernit People's to service an existing customer of the
City's public utility departnent wi thout that departnent's witten consent, unless such service
has been authorized by |aw or ordered by the Mnnesota Public Utilities Commi ssion. In
furtherance of the rights granted People's herein, it may construct, operate, repair, and

mai ntain electric distribution facilities in, on, over, under, and across public ways within the
City. People's may do all reasonable things necessary or customary to acconplish these

pur poses, subject, however, to zoning ordinances, other applicable ordinances, permt

procedures, reasonable regulations, and to the further provisions of this franchise.

98.03. Standards for Electric Distribution Facilities Installed and Mi ntai ned by

People's. Subdivision 1. Residential Areas. People's shall install and maintain its electric
distribution facilities in a residential area underground, utilizing front lot line |location. Al
primary conductors shall be installed in conduit. Each primary circuit, whether serving one or
nmore residential subdivisions, shall be designed and installed as a | oop feed; provided
however, that if an electric distribution systemis being extended into a platted residentia
subdi vi si on having not nore than ten lots or into a devel opnent of a ten ot or smaller phase
of a larger residential subdivision, and i mediate | oop feed construction is not economcally
justifiable, then installation (not design) of the |loop feed may be del ayed in accordance with
an agreenent reached between People's and the City, acting through its City Adm nistrator.
A circuit serving a residential subdivision shall be designed to acconmodate the use of
transforners of no | ess than 25 kVA capacity.

Subd. 2. Individual Service. People's shall be responsible for installation and



mai nt enance of secondary service only to the property line of the customer. The individua
nmeter installed shall be located at the front of a residential building, or within ten feet of the
front of a residential building.

Subd. 3. Street Lighting. Wen authorized or required by the City, People's shal

furnish, install, and maintain such street lighting facilities in the area served by it, as the City
shal |l specify. Such street lighting facilities nust conply with standards established fromtinme
totime by the City with respect to spacing, quantity and kind of illumnation, and design and

installation of poles and fixtures. Electricity supplied by People's to street lighting facilities
shall be charged to the City at a rate agreed upon by People's and the City. The rate shal
cover both energy and anortization of capital investmnent.

The City reserves the right to furnish and install street lighting facilities itself and to adopt
regul ati ons and requirenents which woul d i npose upon devel opers of real estate the

obligation to construct at their expense pursuant to approved plans and specifications or pay,

in whole or in part, the cost of street lighting facilities needed to serve areas which they
develop. Street lighting facilities installed by the City or by devel opers of real estate will be
mai ntai ned by the City.

Subd. 4. Oher Requirenments. Electric distribution facilities shall be | ocated and

constructed so as not to interfere with the safe and conveni ent use of public ways by the

public and other public utilities. People's shall coordinate construction or installation of its
facilities with other contractors, public utilities, and public agencies working in the sane area.
Al'l construction and reconstruction shall be in accordance with plans, specifications, and
schedul es approved by the City, which approval shall not be unreasonably w thhel d.

Peopl e's shall give the Public Services Department of the City ten days' prior witten notice of
its intention to begin work on the initial construction, reconstruction, or relocation of any of its
electric distribution facilities in the Gty. Wen circunstances permt, the Public Services
Department may wai ve the ten day requirenent. Such notice shall not be required for

ordi nary nmi ntenance, repair, custoner connections, or in energency situations. The Cty

shal |l have the right to inspect electric distribution facilities constructed, reconstructed, or
rel ocated by People's.

It is the Gty's declared policy and intention to serve all electric customers within its corporate
boundaries and to acquire People's facilities, custoners, and service area rights within the

City, as authorized by Chapter 216B of M nnesota Statutes. In furtherance of that policy:
(a) People's shall design and install its electric distribution facilities in a manner

which is as conpatible as practicable with the Gty 's electric distribution system

and which will permit future integration of People's distribution facilities into the

City's systemat mninmmcost and effort; or

98.04. Field Location. In order to facilitate the conti nued devel opment of the joint City

and A nsted County CGeographic Information System and to facilitate planning of future

extensions of its electric distribution facilities, People's shall provide the City with specific field
| ocations of all electric distribution facilities thereafter installed or relocated in the City at the
time of such installation or relocation. Design drawings for all existing People's electric
distribution facilities located within the City's corporate limts shall be provided to the Public
Uility Department of the Gty within 60 days after the effective date of this franchise

ordi nance.



98.05. Street Openings. People's shall not open or disturb the paved or inproved

surface of any public way for any purpose w thout first having obtained pernission fromthe
Cty, for which the Gty may i npose a reasonable fee. Permit conditions inmposed upon

Peopl e's shall not be nore burdensonme than those inposed on other utilities for simlar
facilities or work. People's may, however, open and disturb the paved or inproved surface of
any public way w thout permission fromthe City where an enmergency exists requiring the

i medi ate repair of electric distribution facilities. 1In such event, People's shall notify the
Public Services Departnment of the City before opening or disturbing a paved or inproved

surface of a public way. Not later than the second working day thereafter, People's shal
obtain any required permts and pay any required fees.

98.06. Restoration. After undertaking any work requiring the opening of any public
way, People's shall restore the same, including paving and its foundation, to as good
condition as formerly existed, and shall maintain the sane in good condition for two (2) years
thereafter. The work shall be conpleted as pronptly as weather permits, and if People's

shall not pronptly performand conplete the work, remove all dirt, rubbish, equipment, and
material, and put the surface of the public way in said condition, the City shall have, after
demand to People's to cure and the passage of a reasonable period of time follow ng the
demand, but not to exceed five (5) days, the right to nmake the restoration at the expense of
People's. People's shall pay to the City the cost of such work done for or performed by the
City, including its admnistrative expense and overhead, plus an additional ten percent of this
as liquidated damages. This renmedy shall be in addition to any other renedy available to the
Cty.

98.07. Joint Use of Poles. People's shall make space available on its poles and
towers for City owned electric distribution facilities and the facilities of other public utilities and

cabl e tel evision conpani es whenever such use will not unreasonably interfere with the use of
such poles and towers by People's. Likewise, the City shall make space available on its
pol es and towers for People's electric distribution facilities whenever such use will not

unreasonably interfere with the use of such poles and towers by the City. Costs incurred by
People's or the City related to the use of their poles and towers by others and reasonabl e

rental charges for such use shall be paid in accordance with joint use agreements not

existing or hereafter made. It shall be the responsibility of each joint use party to install and
maintain its own facilities in accordance with the National Electric Safety Code. The City may
install street nanme signs, no parking signs, and other traffic control signs on People's electric
and street light poles at no charge or rental fee.

98.08. Relocation of Facilities. Subdivision 1. Relocation of Electric Distribution
Facilities in Public Ways. Except as provided in Subd. 2 of this section, the City determ nes
to vacate a public way, or to grade, regrade, or change the line of any public way, or
construct or reconstruct any City utility facilities (except City electric distribution facilities) in
any public way, it may order People's to tenporarily or pernmanently relocate its electric
distribution facilities located therein. People's shall relocate its electric distribution facilities at
its own expense. Wen vacating a public way, the City may reserve an easenent for
People's facilities as authorized by 8§160.29 of Mnnesota Statutes, or it may require persons
petitioning for the vacation of the public way to pay the cost of relocating People's expense,
the City shall reinmburse People's for non-betternent cost on a time and material basis |ess
any sal vage val ue derived fromthe old facilities; provided that if a subsequent relocation is



requi red because of the extension of City utility facilities (except City electric distribution
facilities) to a previously unserved area, People's may be required to make the subsequent
relocation at its expense. The City shall give People's reasonable notice of plans and

petitions to vacate public way and plans to grade, regrade, or change the line of any public

way or to construct or reconstruct any City utility facilities. Nothing in this ordi nance shall be
deermed to require People's to relocate, renove, replace, or reconnect at its own expense its
facilities where such relocation, renoval, replacenent, or reconnection is solely for the

conveni ence of the City and is not reasonably necessary for the construction or

reconstruction of a public way or City utility facilities, or other City inprovenent.

Subd. 2. Projects with State or Federal Funding. Relocation, renoval, or

rearrangement of any electric distribution facilities owned by Peopl e's made necessary

because of the extension into or through the City of a federally-aided highway project shall be
governed by the provisions of 8161.46 of Mnnesota Statutes. It is understood that the right
herein grated to People's is a valuable right and the Gty shall not order People's to renove,
or relocate its facilities when a public way is vacated, inmproved, or realigned because of a
renewal or a redevel opment plan which is financially subsidized in whole or in part by the
United States or any agency thereof, unless the reasonabl e non-betterment costs of such

rel ocation and the | oss and expense resulting therefromare first paid to People's, but the Cty
need not pay those portions of such itens for which reinbursement to it is not avail able.

98.09. Liability. No provision in this ordinance shall be deened to relieve any person
fromliability arising out of the failure to exercise reasonable care to avoid damagi ng el ectric
distribution facilities installed and nmai ntai ned by Peopl e's.

98.10. Tree Trimming. After obtaining a permt fromthe Park and Recreation

Department of the City, and subject to reasonable regulation and supervision by the Cty,
People's may trimall trees and shrubs in the public ways of the City interfering with the
proper construction, operation, repair, and nmai ntenance of any electric distribution facilities
installed or maintai ned hereunder, provided that People's shall hold the City harm ess from
any liability arising therefrom

98.11. Indemnification. Subdivision 1. People's shall indemify, keep, and hold the

City free and harmess fromany and all liability on account of injury to persons or damage to
property occasioned by the construction, maintenance, repair, inspection, the issuance of

permits, or the operation of its electric distribution facilities |located in the City. The Cty shal
not be indemified for |osses or clainms occasioned through its own negligence except for

| osses or clainms arising out of or alleging the City's negligence as to the issuance of permts
for, or inspection of, People's plans or work. The City shall not be indemified if the injury or
damage results fromthe perfornance in a proper manner of acts reasonably deened

hazardous by People's, and such performance is neverthel ess ordered or directed by the City

after notice of People's determ nation

Subd. 2. In the event a suit is brought against the City under circunstances where
this agreenment to indemify applies, People's at its sole cost and expense shall defend the

City in such suit if witten notice thereof is pronptly given People's within a period wherein
People's is not prejudiced by |lack of such notice. |If People's is required to i ndemify and
defend, it will thereafter have control of such litigation, but People' s may not settle such
litigation without the consent of the City, which consent shall not be unreasonably w thheld.
This section is not as to third parties, a waiver of any defense or inmunity otherw se avail able



to the City; and People's in defending any action on behalf of the City shall be entitled to
assert in any action every defense or immnity that the Gty could assert in its own behalf.

98.12. Change in Formof CGovernment. Any change in the form of government of the
City shall not affect the validity of this ordinance. Any governnental unit succeeding the Cty
shal |, without the consent of People's, succeed to all of the rights and obligations of the City
provided in this ordinance.

98.13. Franchise Fee. Subdivision 1. Established. During the period of this
franchi se, People's shall pay to the Gty a franchise fee based upon sales of electricity to al
customers served by People's within the corporate boundaries of the City as they now exi st

or may hereafter be changed. The franchise fee shall be cal cul ated on the sane basis as
the contributions to the City's general fund nade by the City's public utility departnent.
These contributions are currently calculated by nultiplying the total number of kilowatt hours
of electricity sold tines a specified rate which is adjusted annually effective each January 1st
to reflect changes in the regional Consuners Price Index during the one year period ending
April 30 of the preceding year. The current rate for cal endar year 1991 is $.0052 per kil owatt
hour. People's will be notified in advance of the applicable rate for the ensui ng cal endar
year.

Subd. 2. The franchise fee shall be payable nmonthly. People's agrees to make its
el ectrical sales records available for inspection by the City at reasonable tinmnes.

98.14. Rates. Every rate nmade, demanded, or received by People's for providing

electric service to a custoner within the City shall be just and reasonable; shall not be
unreasonably preferential, unreasonably prejudicial or discrimnatory, but shall be sufficient,
equitable, and consistent in application to a class of consumers. The rate charged by
People's to custonmers within the Gty shall be nondiscrimnatory in relation to the rate
charged to custonmers outside the City; provided, that an equival ent rate base adjusted by the
addition of an amount equal to the franchise fee deternined pursuant to Section 98.13, shall

be deened to be nondiscrimnatory.

98.15. City Acquisition of People's Electric Distribution Facilities and Customers. |If
People's elects to provide electric service within the City at a distribution voltage of 12.47 kV
during the termof this franchise, and the City thereafter acquires any electric distribution
facilities of People's, whether under the provisions set forth in Chapter 216B. 44 of M nnesota
Statutes, or be initiation of enmi nent dommin proceedings, the Gty shall not be required to
conmpensate People's for the cost of its transforners or neters, which shall be rempved by
the City and transported to the City's public utility storage area where they may be retrieved
by People's at its convenience. People's shall cooperate with the Gty and coordinate the
change-over of distribution facilities.

98.16. City Intent. It is the City's declared policy and intention to serve all electric
customers within its corporate boundaries and to acquire People's facilities, custoners, and
service area rights within the City, as authorized by Chapter 216B and ot her M nnesota
Statutes. Nothing contained in this ordi nance shall be deenmed to be a conmitment by the
City that it will forego, for the termof the franchise herein granted or any other period of tine,
the right of the City to acquire People's facilities, custonmers, and service area rights within the
City. Nor, shall any provision of this ordi nance be deemed to create for People's a right to



provide electric service within the corporate boundaries of the City, or to install and maintain
electric distribution facilities to serve custonmers at retail within the corporate boundaries of
the City, which are in addition to rights presently conferred pursuant to Chapter 216B of

M nnesota Statutes, or acts anendatory thereto.

98.17. Applicability. The provisions of this ordinance relating to standards for

construction of electric distribution facilities and street lights shall apply to all electric
distribution facilities and street lights constructed or installed after the effective date of this
franchise. The provisions of this ordinance relating to the franchise fee shall apply to al

kil owatt hours of electricity sold after the effective date of this franchi se, which can be

determ ned by regularly schedul ed neter readi ngs and which do not include any kil owatt

hours sold before the effective date of this franchise.

98.18. Severability. |If any portion of this ordinance or the franchise granted
hereunder is found to be invalid for any reason whatsoever, the validity of the remai nder shal
not be affected.

98.19. Anendnent. This ordinance nmay be anended at any tine by the passage of

a subsequent ordi nance declaring the provisions of the anendment, which amendatory

ordi nance shall becone effective upon the filing by People's with the City Clerk of a witten
consent thereto within thirty (30) days after the effective date of the amendatory ordi nance. |If
sai d anendnment is not accepted by People's, such amendatory ordi nance shall be null and
voi d.

98.20. Effective Date. The franchise provided in this ordinance is valid for five years
fromthe effective date of this ordinance.

(2643, 7/24/1989; 2680, 02/18/1990; 2739, 7/5/1991; 2756; 8/5/91; 2804, 4/6/92; 3045,
7/ 2/ 96; 3426, 11/20/01)



